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(Comptrollen General
«of the United States

\Washligton, D,0; 30848

PDecision

iMatter of: Safeware, Inc,
File: ‘B—-246405,2
iDate: :May 77, 1992

tBabbi iBorges ifor ithe jprotester,

James IF., ‘Trickett, (Department -of tHealth and (Human :Services,
ifor tthe :agency..

(Charles ‘W, tMorrow, iIEsq., @and .James ‘A, :Spangenberq, :Esg.,
(Office of ithe General Counsel, GAO, :participatad 'in 'the
jpreparation of :the -decision,

IDIGEST

‘Where thhe solicitation wrequired the :submission of «descrip-
ttiive Witerature ito establish tthe :acogptability of equal
iproducts @and tthe «desceriptive Nliterature «clause «cautioned
ithat ththe ifailure tto jprovide :such liiterature would result in
rejeatiion of :the ibid, the jprocuring .agency jproperly irejected
tthe jprotester’:s ibid .as mnonregponsive where the protester
offered multiiple :altarnate equal jproduct:s, thut «did ot
iinclude «descriptive 'Literature on .all of the multiple

jproducts.,

IDRCISION

‘Safeware, 1Inc., jprotest:s the rejection of iits ibid :as inonres-
ipansive wnder iinvitatilion ifor itbids ((IEB) INo, :221-91-22561,
ilssued by ithe [Department of iHealth :and !Human :Services, Food
;and IDrug ;Administration ((FDA), :for «disposable jprotective

«clothing.,
\We (deny tthe jprotest..

iIFDA iissued the 1IFB tto obtain warlous articles of «digposable
jprotectiive «clothing «on :@a tbrand iname or egqual itbasis wnder .an
#ndefinite uantity/firm, ifixed-price «contract.. ‘Ten
«differant :articles of protective «clothing were :gpecified
wnder 110 Niine iitems., (Onﬁyza:Singlezawardxwastbo}bexmadeu
iEach tbrand iname ‘was :accompanied by @@ Nist of :salient
«characteristics. ‘The IIEB :stated tthat «egual jproduct:s would
ibe (considered ii'f the government «letermined tthat tthe offered
product((s) ifully met tthe selient «charactexistics., 'To tthis
effect, tthe 1IFB wequired tbidders ito :submit sufficient
«descriptiive Witerature ifor tthe government to «determine
.whether ithe equal ;product({s) imet .all of the :salient
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«aharaoteristiaos, and to @stablish exaotly what the ibidder
intended tto ;furnish and what the government :would ibe ibinding
it:self bo jpurchase by making .an .award, The IFB :further
«cautioned ithat the «contracting officer .was ot :regpansible
ifor Nocating or :seouring .any ‘dinformation :not ‘identified inp
(he ibid :and reasanably available ito the «cantracting .offiace,
‘Phe JIFB’s «descriptive Witerature .clause finally :advised ithat
ithe :failure of the «descriptive Yiterature ‘to show:that khe
product offered .canformed :to :the requirements would require
refjection of ithe ibid,

Qn Septembier (23, IFDA received 10 ibids ikn wrespanse :to 'the
‘IFB, IFDA «determined ithat B «of he 10 ibids ware
monresponsive, idncluding :Safeware!:s gpparent 'low ibid of
$N86,6504.,22., /Award :was made to WLife :Science Products, Inc.,
ikhe low wregponsive ibidder, :at :$778,688,65,

IFDA «determined iwhat Safeware’:s ibid, whiceh jproposed multiple
«aqual jproducts wnder 7 «of the 10 1line idtems, lacked suffi-
«clant descriptive literature for the government ito «determine
whetiher @ll of the jproposed equal jproducts met t:he salient
«aharacteristics, :Safeware maintains :that itsibid contained
sufficient descriptive literature :for :'this ;purpose,

Where, @as there, «descriptive Niterature is wequired ito estab-
14 sh conformanae with the 8pecifications :and lbidders :are
«cautioned (zhat manconformanae will «cause Wwhe Jhid/:s wefjec-
itilon, @ ibid imust lbe rejected .as mnonresponsive if ithe
submitted Literature ifails to :show ithat ithe offered jproduct
complies with ithe apecifications, /Alternate IPower and
IEperqy (Qorp,., !B=2287146, Nov,, 3, 987, 8712 «OPD 9 440, ‘Thus,
@vanif tthe «offered jproduct, idn fact, possesses whe required
ifeatures, the :rxejeotion of tbthe ibid i#s :required when the
Nidterature submitted with tthe 1bid «does inot «clearly :show
«caonformance with ithe wrequirements,. 1d,

We 1find tthat. IFDA jproperly «determined ithat Safeware’s ibid
Yacked :aufficient «descriptive Niterabure tto ibe wonsidered
wesponsive. Safeware proposed imultiple @lternate o
manufacturer jproducts ifor the imagjority of whe Liine idtems.,
iIFor :some of (the jproposed @lternate jproducts, :Safeware’:s ibid
#ncluded :sufficient descriptive liiterature. IHowever, ifor .a
mnumber of @lternatejproducts, Safeware «id mmot include :any
«lescriptive iterabure, iFor example, :Safeware jpraposed ito
ifurniah ithe IMarmac "Dupont ‘Tyvek (Qoveralls with /Attached
iBoot:8" @as @an @lternate equal jproduct tbut-there is mp
evidenge ithat :Safeware @ever :submitted «descriptive Niterature
«@n his jproduct,. [Further, for two other :asserted @gual
jproduct:s i1for his :same idtem, Safeware :submitted letters from
tthe imanufacturers iindicating that the jproducts met ithe
:salient characteristics, ibhut ithese letters wreferenge
iproduct:s mnot ;appearing in whese manufacturers’ .standard
«commercial ibrochures :submitted iby :Safeware. /A ibidder’s
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.simple atatement that it will comply, .along with inadequate
«descriptive literature, is not sufficient 'to satisfy an IFB
raequirement for descriptive literature, Systems Integrated,
B-225700, May B8, 1987, -87-1 CPD '§ A94,

‘Safeware’:s ibid cap be fairly interpreted as rreserving :the
right to :supply :2any aone of its proffered alternate products,
In this wegard, ‘Safeware stated with respect to its offered

alternates:

MPLEASE INOTE: BECAUSE (OF 'MHE IDURAT.ION («QF 'MTHIS
(CONTRACT ((3 YEARS) IT IS5 IMPERATIVE ‘TO !HAVE :MORE
'MHAN (ONE IMANUFACTURER /AVAILABLE :S0 TIMELY
DELIVERIES «(CaN BE !MADE '

In wiew of ithe f£act that Safeware did inot jprovide
descriptive Yiterature .an :same of the products which it
iproposed wnder the ILFB, we find ithat !FDA properly rejected
ithe 'bid .as monrespaonsive, sinoe IFDA thad ino basis ito
-determine ithe :acgeptability of :all .of the products that
‘Safeware reserved the right to furnish,

‘The protest is «depiled.

b7

James iF., iHinchmdn
. (General Counsel
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